On August 6, 1987, on Order was issued finding the
Respondent in default.

Inasmuch as the Respondent has been found to have been in
default, the only issue presently to be decided is the scope of
relief that Complainant is entitled.  It was the ComplainantTs
uncontradicted testimony that while employed at Respondent's mine
in Bailey's Creek, Kentucky, his salary was $10 an hour.  He
further testified that he worked 8 hour a day, and 40 hours a
week.  It was further his testimony that after he was fired by
Respondent on October 1, 1986, he was unemployed until mid
December 1986, when he entered into a partnership driving a truck
The Complainant's partner uses the receipts of the partnership to
pay all obligations of the partnership and the remainder is split
between the Complainant and his partner.  It was the
Complainant's testimony that in the 32 weeks that he has been
involved in this partnership, until July 24, 1986, he has earn
$120 a week.  The 32 weeks compute from December 8, through July
24.  Inasmuch as the Complainant has not requested reinstatement,
it is concluded that Respondent is responsible for payment of the
Complainant's back wages only during the time that he was
unemployed and presumably available for reemployment by
Respondent.

Accordingly, it is ORDERED that, within 30 days of the date
of this decision, the Respondent pay the Complainant $12,800 as
back pay for the period between October 1 and December 5, 1986.
With interest to be calculated in accordance with the formula in
Secretary/Bailey v. Arkansas Carbona, 5 FMSHRC 2042 (1984).

'AvTam Weisberger
Administrative  Law Judge
(703)   756-6210
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